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Introduction

Welcome to lowa county government. This manual will provide newly elected county officials, as well as other interested par-
ties, important and timely information on various aspects of county government in lowa. County government is necessary in the
everyday lives of all lowans. County government impacts public safety, public health, planning and zoning, the road system,
human services and many other aspects that affect how we live our lives.

But how much do you really know about county government? What are the various responsibilities of county office holders?
What statutorily established laws have been created to allow county officials to carry out their duties? This manual will answer
some of those questions.

The purpose of this manual is to provide basic information that will help you develop a better understanding county government.
It contains information on many topics, including:

A brief description of lowa county government;

Information on how the lowa State Association of Counties can be a valuable resource;

The respective roles and responsibilities of county officeholders;

A general summary of county finances, including revenue sources and budgeting techniques; and
An overview of open meeting and public records requirements.

If you want additional information on any of the topics discussed in the manual, a good place to start is ISAC’s website,
www.iowacounties.org. Also, feel free to contact the ISAC office with any questions you may have. Good luck!

lowa State Association of Counties
5500 Westown Parkway, Suite 190
West Des Moines, lowa 50266
Phone: 515.244.7181
Fax: 515.244.6397
Www.iowacounties.org
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Organization & Services of ISAC

ISAC’s Vision Statement
To be the principal, authoritative source of representation, infor-
mation and services for and about county government in lowa.

ISAC’s Mission Statement
To promote effective and responsible county government for
the people of lowa.

As a new county officer, we welcome you to the lowa State As-
sociation of Counties (ISAC); a private non-profit organization
providing full-time service to county government in the state
of lowa.

ISAC was incorporated under state law on October 8, 1964.
On June 30, 1971, Governor Robert D. Ray signed Senate File
37 as passed by the 64th General Assembly of lowa, which
enables county boards of supervisors to pay dues for county
membership in ISAC.

The main purposes of ISAC, as stated in its articles of incor-
poration, are:
e To secure and maintain cooperation among the
counties and the county officers.
e To promote comprehensive study of local
problems and find ways of solving them.
e Toprovide methods of interchange of ideas among
various county officials.
e To promote and work for the enactment of
legislation that is most beneficial to the citizens
of lowa.

ISAC’s Organizational Structure
The Association is structured in such a way that every county of-

ficer can be a part of the decision-making process. Each county
office is organized into a composite group called an “affiliate.”
For example, all the county treasurers in the state have their
own group, which is called the lowa State County Treasurers
Association, Inc. In total, there are 15 of these county associa-
tions that are affiliated with ISAC. They are:

lowa State Association of Assessors

lowa County Attorneys Association, Inc.

lowa State Association of County Auditors
County Conservation Directors Association of
lowa

e |owa Emergency Management Directors
Association

lowa County Engineers Association

lowa Environmental Health Association

lowa County Recorders Association

lowa County Community Services Association
lowa State Sheriffs’ and Deputies’ Association
lowa State Association of County Supervisors
lowa State County Treasurers Association, Inc.
lowa County Public Health Association

lowa County Zoning Officials

lowa Counties Information Technology
Organization

Each of these associations elects its own officers and have
varying structures and numbers of officers. Each individual as-
sociation decides how its ISAC board representative is chosen
and names one person to sit on the ISAC Board of Directors.

The supervisors are allowed to seat three members on the
ISAC board due to their greater number throughout the state.

After the overall ISAC board is chosen, the ISAC Board of Direc-
tors elects its own executive board, consisting of a president and
1st, 2nd, and 3rd vice president. The term for all board members
is one year, but there is no prohibition on consecutive terms.

ISAC is associated and works closely with the National Associa-
tion of Counties (NACo). Any ISAC member who is a director
of NACo automatically becomes a member of the ISAC Board.
There are currently three members of the NACo Board serving
on the ISAC Board.

Member Benefit Programs
Training: New County Officers School, held every other year in

January, is offered to familiarize new office holders with their
county duties and current issues important to their office. A
manual filled with information on county government is given to
county officials in attendance. In off years a variety of refresher
classes are offered through ISAC University. Other informational
seminars are presented throughout the year as needed.

Benefits Programs: Several member programs are offered
through ISAC. ISAC endorses IPAIT, an investment pool for
public agencies; Nationwide Retirement Solutions, through
partnership with NACo; IMWCA, workers’ compensation cover-
age; ICAP, self-insurance program; and Wellmark Blue Cross
Blue Shield. ISAC also has a self-funded group health insur-
ance program currently used by about 25 counties. Counties
participating in the health insurance program have access to
an Employee Assistance Program.

Education: Conferences and workshops sponsored by ISAC
are held throughout the year. Two ISAC schools (one in March
and one in November) are offered for networking, education and
affiliate meetings. Special workshops and seminars are offered
throughout the year on timely issues affecting county officials.

Publications are the main source of information sharing for ISAC
with material such as The lowa County magazine (published
monthly), ISAC Update (electronic newsletter emailed weekly
during the General Session), Legislative Bill Summaries (com-
pleted after the Legislative Session each year), County Directory
(published every other year) and the ISAC Legislative Priorities
(created at the beginning of every Legislative Session).

Technical Assistance: ISAC performs fiscal research and analy-
sis, conducts surveys and prepares information as needed on
topics such as property taxes, county salaries, mental health
issues and legislative issues. One full time attorney is on staff
to provide an educational resource on personnel issues, board
meeting rules or other legal matters.

County Case Management Services (CCMS), a 28E orga-
nization, provides quality, cost effective case management
programs. CCMS staff members provide training statewide
and are available to answer questions pertaining to case man-
agement issues.

Electronic Transactions Clearinghouse (ETC) was created as a
result of HIPAA. Itis a 28E entity consisting of counties as dues-
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paying members. The technology used by ETC gives counties,
when they are in the role of payors, the ability to accept medical
claims electronically.

Lobbying: The Legislative Policy Committee meets in late sum-
mer/early fall to formulate policy direction for ISAC through the
use of policy statements and legislative objectives. Legislative
Policy Committee members are county officials appointed by
their affiliate presidents.

ISAC staff then lobbies on the ISAC priorities, reacts to legisla-
tion that directly affects county government and researches
questions for legislators and county officials regarding potential
and past legislation.

When the General Assembly is not in session, ISAC's legisla-
tive staff attends legislative interim study committee meetings,
various state agency meetings and hearings.

ISAC’'s Member Organizations
ISAC Alumni Association: This association is comprised of

members that have retired from a county position but want to
remain in contact with ISAC and their friends in county govern-
ment. Anyone who is a former elected or appointed county
employee is eligible to join. The organization provides construc-
tive discussions at meetings, serves on panels in an advisory
capacity and offers the benefit of wisdom and experience to
current county officials.

ISAC Preferred Vendor Program: This program is comprised of
professional organizations wanting to provide services to county
officials. Preferred vendors pay annual dues in order to have
advertising discounts and listings in ISAC publications, registra-
tions to ISAC schools and a service description on the ISAC
website. Preferred vendors contribute to ISAC in many ways.
The dues these organizations pay help defray the costs of ISAC
activities, thereby lowering the registration costs for workshops,
the annual conferences and other training for county officials.

ISAC Staff

William R. Peterson - Executive Director

Lucas Beenken — Public Policy Specialist

Rachel Bennett — Communications and Marketing Manager
Jamie Cashman — Government Relations Manager
Kristin Comstock — Financial Administrative Assistant
Deb Eckerman Slack — CM&MHDS Manager

Kristi Harshbarger — General Counsel

Robin Harlow — Innovation and Research Manager
Brad Holtan — Finance and Administration Manager
Andrea Jansen — Program Support Coordinator
Mindi Lewis — Receptionist/Administrative Assistant
Tammy Norman — Office Manager

Jackie Olson Leech — CM&MHDS Specialist

Daniel Rees — Software Developer

Madeline Schmitt — Software Developer

Jeanine Scott — Information Technology Manager
Kelsey Sebern — Meeting/Event Administrator

Molly Steffen — CM&MHDS Specialist

Dylan Young — Senior Software Developer

5500 Westown Parkway, Suite 190
West Des Moines, lowa 50266
Phone: 515.244.7181 FAX: 515.244.6397
Website: www.iowacounties.org
Office Hours: Monday - Friday 8:00 am - 4:30 pm
Summer Office Hours: Monday - Friday 8:00 am - 4:00
pm

ISAC has a valuable tool right at your fingertips, just log onto
www.iowacounties.org. Information on ISAC conferences, leg-
islative action, attorney general opinions, mental health, case
management and much more is available.
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Public Policy Process

The relationship between lowa counties and the state is dy-
namic. Intergovernmental relations involve more than just
contacting legislators. There are many facets involved in the
process as counties participate in developing public policy that
affects local government. The goal for counties in this effort is to
produce policy that enables county officials to serve their citizens
in the most flexible, efficient and cost-effective way possible.

This section describes the entire process used by ISAC in
bringing the county message to our state policy makers. Asthe
86™M General Assembly is about to begin its new session, it is
a good time for new county officials to learn the process ISAC
uses throughout the year. Itis also a good time for the rest of
us to become reacquainted with our own process.

Leqgislative Policy Committee and Policy Development
Our public policy process begins with the Legislative Policy Com-

mittee (LPC). Two voting committee members are appointed by
each affiliate president. The committee is chaired by the Second
Vice President of the ISAC Board of Directors.

The LPC meets two times in the late summer/early fall (August
and September) to recommend policy direction for ISAC. Poli-
cies are created in two essential ways: policy statements and
legislative objectives.

Policy Statements: Policy statements express long-term or
continued statements of principles important for local control,
local government authority and efficient county operation.
These statements are designed to guide ISAC in responding
to proposed public policy issues affecting county government.

Legislative Objectives: The committee adopts and prioritizes
legislative objectives. These are matters that ISAC will initiate as
legislation or as amendments to legislation. They are prepared
in a problem/solution format. Policy statements and legislative
objectives reflect proposals raised by the ISAC affiliates, unmet
objectives from the previous year and any other items brought
to the LPC during the policy development process.

Once the LPC has completed its work, the ISAC Board of Direc-
tors reviews, amends and approves the proposal and identifies
“top priorities” during the October board meeting. While the
ISAC staff works on all of the objectives, the top priorities receive
special attention during the legislative session.

Atthe ISAC Fall School, the entire package (including the identi-
fied top priorities) is ratified by the full membership. ISAC pub-
lishes the final package in a booklet for the General Assembly
and other interested groups. ISAC also produces a brochure
highlighting the top policy priorities. All of this information is
available on ISAC'’s website (www.iowacounties.org) under ‘the
“Legislative” tab.’

Affiliates In The Legislative Process
Each affiliate has its own way of dealing with the legislative

process. ISAC staff is available to assist the affiliates with their
legislative programs, but the ultimate responsibility rests with
each affiliate.

Every affiliate designates one or more county officials as their
legislative liaison(s). These liaisons, along with the affiliate

president and the affiliate members of the LPC, serve as the
primary contact points through which ISAC staff communicates
with the affiliate memberships during the session. For example,
with the assistance of ISAC staff at the Capitol, the liaison coor-
dinates legislative strategy (such as letter writing or telephone
contacts with legislators) when important issues come up.

Most affiliates have a legislative committee that reviews bills and
provides direction to their liaisons and ISAC. Such committees
help spread the workload among a cross-section of their own
affiliate members. Individuals on these committees also become
a good resource for the affiliate liaisons and ISAC staff to rely

on when special expertise on an issue is needed.

ISAC Lobbyist/Staff and Issue Areas

Affiliate Staff
Assignments

Supervisors

Primary

Bill Peterson

Secondary

All

Assessors Lucas Beenken Jamie Cashman
Auditors Jamie Cashman Lucas Beenken
Conservation

Directors Lucas Beenken Jamie Cashman
County

Attorneys Kristi Harshbarger ~ Jamie Cashman
Community

Services Jamie Cashman Kristi Harshbarger
Emergency

Management Jamie Cashman Lucas Beenken
Engineers Lucas Beenken Jamie Cashman

Environmental
Health

Jamie Cashman

Lucas Beenken

Information
Technology Lucas Beenken Robin Harlow
Public Health Jamie Cashman Lucas Beenken
Recorders Lucas Beenken Jamie Cashman
Sheriffs Jamie Cashman Kristi Harshbarger
Treasurers Lucas Beenken Jamie Cashman
Zoning Lucas Beenken Jamie Cashman
Deb Eckerman
CM&MHDS Slack Bill Peterson
ETC Jeanine Scott Bill Peterson
CoSTAR Robin Harlow Bill Peterson
ICACMP Brad Holtan Jeanine Scott
Tax Issues Lucas Beenken Bill Peterson
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ISAC Bill Review and Registration Process

Assignment of Bills to ISAC Review Staff and Affiliate: Every
morning during the legislative session, the ISAC lobbying team
reviews the daily bill packet and makes initial bill assignments
to the appropriate ISAC legislative review staff and affiliate(s).
Each assigned bill is posted on the “Legislative Tracking Tool” on
the ISAC website. During the session, the Legislative Tracking
Tool is updated every day.

Registration on Bills: In order to lobby on any piece of legisla-
tion, interest groups such as ISAC must register to lobby on
each bill in the house where the legislation originated. There
are three registration choices. The options are: For, Against, or
Undecided. Accordingly, when it is obvious that ISAC should
register, an “F”, “A”, or “U” will be posted next to the bill number
on the Legislative Tracking Tool, along with the staff initials, af-
filiate assignment and a brief description of the bill.

FYI System: Often there are bills that could have an impact on
counties, but the ISAC lobbyists may not be sure during their
initial review. In such cases, we do not register on the bill, but
we send it out to affiliates with a notation of “FYL.” ISAC pro-
ceeds with appropriate action on these bills once the affiliate(s)
analyze the bill and make their recommendations. If the affiliate
wants ISAC to simply track the bill without registering on it, “Tr”
will be noted with the bill posting.

ISAC Update
One of the most effective communications tools for our member-

ship during the legislative session is the weekly ISAC Update.
This electronic newsletter features the hot topics of the week.
It reports important changes and developments on key issues
and alerts county officials which legislators to contact, when to
contact them and the appropriate message that needs to be
delivered.

This grassroots newsletter is emailed to every county official
that has email capabilities (that ISAC is aware of) and is posted
on the ISAC website. If a county official does not have email,
the auditor in each county handles the distribution. This device
helps crystallize the county position on important issues and
brings continuity to the county message across the state. It
also helps to assure timely contacts with state policy makers.

County Day at the Capitol

County Day at the Capitol is a day for county officials across the
state of lowa to visit the Capitol during the legislative session.
The goals of this effort are to raise awareness of counties with
state policymakers and to assist ISAC in lobbying issues. The
presence of county officials works to enhance relations between
state and local officials. This program also provides our member-
ship an opportunity to learn the legislative process first-hand.

Legislative Policy Committee Wrap-up/District Workshops
At the end of each legislative session, the ISAC staff compiles
and summarizes all enacted bills that affect counties into a
legislative summary book. Also included are indexes of bill
summaries listed by affiliate.

The final stage of the policy cycle is the Legislative Wrap-Up
webinar.

Leqgislative Interim Committees and Administrative Rule
Making

ISAC monitors legislative interim committees. The committees
are appointed by legislative leaders to study certain issue areas.
Many committees look at matters that affect counties, and ISAC
is often asked to provide testimony to these committees.

The interim period also provides time for ISAC to track the ad-
ministrative rule-making process by executive branch agencies.
Many rules are promulgated to implement legislation that ISAC
has worked on. Again, this sometimes involves testimony on
issues and appropriate coordination with affiliates. Finally, af-
filiates use the interim period to study issues to propose to the
LPC for the following year. ISAC staff provides assistance to
affiliates during the interim if requested. Before you know it, it
is time to start all over again.
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History of County Government

History of County Government in lowa

The first two lowa counties, Dubuque and Demoine (later
changed to Des Moines) were created in 1834. These ter-
ritorial divisions were made so people did not have to travel
to Des Moines to pay their taxes, file a lawsuit or to report a
crime. Dubuque and Des Moines counties were divided into
townships and the “township-supervisor” form of government
was established with three supervisors and 15 other officials,
including six justices of the peace, selected by the Governor of
Michigan to govern the county. This form of government faced
many hindrances. There was a lack of cooperation, conferences
of the supervisors were not held as frequently as needed due to
road conditions and poor mail service, prompt action was usually
impossible, and the system was criticized for being expensive.

Two years later, in 1836, lowa became part of the Wisconsin
Territory and the structure of its county government was sharply
revised. The “county commissioner” system, which originated in
Pennsylvania nearly a century before, was adopted. Under the
new system, direct administrative power was removed from the
township and vested in a commission. The county commission
consisted of three members that were elected and authorized
to conduct the county’s business. By 1851, all county officials
were elected. Some legislators felt the county commission
system was cumbersome, slow-moving and expensive. Others
had little faith in the average citizen to govern.

In 1851, the lowa Legislature abolished the county commis-
sioner system and replaced it with a one man “county judge”
system. In 1860, after numerous studies and much debate, the
judge system was terminated in favor of the township-supervisor
form, similar to the one first utilized when lowa was part of the
Michigan Territory. In 1870, the township-supervisor form of
government was replaced with the “county board of supervisors”
form of government. The board of supervisors was in effect a
county commission, but the Legislature decided to call them
supervisors in order to avoid printing new stationery and forms.
Under the new plan, the number of supervisors was reduced to
three, with provisions for five or seven, if desired. They were to
be elected at large or from districts as each county might decide;
and they were to supervise the townships rather than represent
them. This basic form of government has survived until today.

The county board of supervisors form of government has gone
through numerous changes since 1870, but mostly due to the ad-
dition of new functions and responsibilities. Huge changes have
occurred in the American lifestyle, which have in turn affected
roads and welfare in lowa. The arrival of motor vehicles at the
turn of the century brought an immediate need for updating the
road system and for counties to hire a county engineer. And
the Depression proved that counties needed massive aid from
the federal and state governments in order to properly care for
the poor. The county has become the administrative unit for
many social programs and new functions and responsibilities
that have been added to government.

County Government Timeline
1834 First two lowa counties created (Dubuque and Des

Moines). “Township supervisors system” adopted
(three supervisors and 15 other officials selected by
the Governor of Michigan). lowa part of the Michigan
territory.

1836  “County commission system” adopted (three elected
officials conduct county’s business). lowa part of the
Wisconsin Territory. 21 counties in lowa.

1846 lowa becomes a state. 44 counties in lowa.

1851  “Judge system” adopted (county judge vested with
executive, administrative, legislative and judicial au-
thority). Subject of controversy.

1857  Present constitution adopted. 99 counties in lowa.

1860  “Township supervisors system” reestablished.

1870  Supervisor system adopted (3, 5 or 7 supervisors
elected at large or from districts in partisan elections)
and still used today.

1897  General Assembly sets structure and duties of county
government.

1929  All significant authority of township supervisors trans-
ferred to county supervisors.

1959  Counties allowed to combine some offices.

1966  Legislation passed allowing joint exercise of govern-
mental power (including city-county agreements).

1971  Maximum county board of supervisors size reduced
to 5.

1978  County home rule amendment to the Constitution of the

State of lowa was approved by the voters and became
law.

History of County Government in the United States
The origin of the American county is from the French word

“conte,” meaning the domain of a count. The American county
is defined by Webster as “the largest territorial division for local
government within a state of the U.S.” Webster’s definition is
based on the Anglo-Saxon county, sometimes called a shire.
The head of the shire in the British Isles was the Shire Reeve,
the origin for today’s county sheriff. Serving a dual function, the
shire acted as the administrative arm of the national government
as well as the citizen’s local government.

The county came to America with the first colonies in Virginia,
Massachusetts, New York and Pennsylvania. In early American
colonial times, the basic unit of local government in the New
England colonies was the town. In the southern states the county
developed without townships as subdivisions. As the nation
expanded, new states tended to adopt either the New England
approach or the southern plan.

Counties were established to carry out a variety of functions not
performed by smaller towns. When our national government
was formed, the Constitution did not provide for local govern-
ments, leaving the matter of local government to the states.
Subsequently, early state constitutions generally conceptual-
ized county government as an arm of the state. As the United
States grew westward, county government developed as the
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basic unit of local government with responsibility for delivery
of public services in large regions containing widely dispersed
rural populations.

After World War |, population growth, suburban development
and the government reform movement strengthened the role
of local governments. Those developments set the stage for
post World War 1l urbanization. Changes in structure, greater
autonomy from the states, rising revenues and stronger political
accountability ushered in a new era for county government. The
counties began providing an ever widening range of services.
These trends continue to be in place today.

County Government Today
Today, there are 99 counties in lowa ranging in population

from about 4,000 residents (Adams County) to approximately
430,000 residents (Polk County). All 99 counties operate under
the board of supervisors form of government provided by state
law and have supported home rule as provided for in the state
constitution and legislation enacted in 1978.

Historically, the role of counties has been to serve as an admin-
istrative arm of the state - maintaining records, providing courts
and law enforcement, building roads, assisting the mentally ill,
immunizing children, assessing property, collecting taxes, and
conducting elections. Counties still perform these functions,
as well as others, through full-time elected officials including
a board of county supervisors, a sheriff, recorder, treasurer,
attorney and auditor.

Information taken from “Evolution of County Government in
lowa” by State of lowa Office for Planning and Programming;
“New Directions for County Government” by lowa Advisory
Commission on Intergovernmental Relations.

72
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County Home Rule

Prior to the enactment of the County Home Rule Amendment
to the lowa Constitution in 1978, the powers of lowa counties
were narrowly construed to include only those powers expressly
granted or clearly implied by state law. This restrictive approach
to local government is known as the Dillon Rule, named after
the lowa judge who propounded the rule in 1868 with respect
to cities. The interpretation also held for counties.

Cities received home rule through the Municipal Home Rule
Amendment of 1968. But counties were still held to the restric-
tions of the Dillon Rule until passage of the County Home Rule
Amendment 10 years later.

The County Home Rule Amendment was adopted and agreed
to by the 66th and the 67th General Assembly. The amendment
was submitted to a vote of the people and was overwhelmingly
approved by the people of lowa on November 7, 1978. It be-
came effective upon that date.

The County Home Rule Amendment contained in Article lll,
section 39A of the Constitution of lowa states as follows:
Counties or joint county-municipal corporation
governments are granted home rule power and
authority, not inconsistent with the laws of the
general assembly, to determine their local affairs
and government, except they shall not have power
to levy and tax unless expressly authorized by
the general assembly. The general assembly
may provide for the creation and dissolution of
joint county-municipal corporation governments.
The general assembly may provide for the
establishment of charters in county or joint county-
municipal corporation governments.

If the power or authority of a county conflicts with
the authority exercised by a municipal corporation,
the municipal corporation shall prevail within its
jurisdiction.

The proposition or rule that a county or joint county-
municipal corporation government possesses and
can exercise only those powers granted in express
words is not a part of the law of this state.

So prior to the passage of the County Home Rule Amendment,
counties could only exercise those powers which were expressly
granted or clearly implied in state law. Now, counties may act
in any area not specifically prohibited by state law. The County
Home Rule Amendment turned the Dillon Rule on its head.

Occasionally county officials will find themselves asking: “Where
in the lowa Code does it say that counties can do that?” But
that is the wrong question. Under county home rule, the proper
question is: “Is there anything in the lowa Code that prohibits
counties from doing that?” In general, counties now have the
authority to act “unless a particular power has been denied them
by statute.” City of Des Moines v. Master Builders of lowa, 498
N.W.2d 702, 703-04 (lowa 1993).

Implementation of County Home Rule
Senate File 130, the home rule implementation bill, became law
July 1, 1981. Itis now lowa Code chapter 331.

7¢

The first section provides in part:
“331.301 General powers and limitations.

1. Acounty may, except as expressly limited by the Con-
stitution, and if not inconsistent with the laws of the
general assembly, exercise any power and perform any
function it deems appropriate to protect and preserve
the rights, privileges, and property of the county or of
its residents, and to preserve and improve the peace,
safety, health, welfare, comfort, and convenience of
its residents. This grant of home rule powers does not
include the power to enact private or civil law governing
civil relationships, except as incident to an exercise of
an independent county power.

A power of a county is vested in the board, and a duty
of a county shall be performed by or under the direction
of the board except as otherwise provided by law.
The enumeration of a specific power of a county, the
repeal of a grant of power, or the failure to state a spe-
cific power does not limit or restrict the general grant
of home rule power conferred by the Constitution and
this section. A county may exercise its general powers
subject only to limitations expressly imposed by a state
law.

An exercise of a county power is not inconsistent with
a state law unless itis irreconcilable with the state law.
A county shall substantially comply with a procedure
established by a state law for exercising a county
power unless a state law provides otherwise. If a pro-
cedure is not established by state law, a county may
determine its own procedure for exercising the power.
A county shall not set standards and requirements
which are lower or less stringent than those imposed
by state law, but may set standards and requirements
which are higher or more stringent than those imposed
by state law, unless a state law provides otherwise.”

The broad, sweeping language contained in these subsections,
as well as the constitutional amendment, are the basis of county
home rule authority. It basically gives counties the power to act
in just about every area of life, unless state law says otherwise.

So counties are empowered to perform any function to “protect
and preserve the rights, privileges, and property of the county
or of its residents, and to preserve and improve the peace,
safety, health, welfare, comfort, and convenience of its resi-
dents” except as limited by the constitution or a statute (lowa
Code 8§331.301(1)). This broad power is vested in the county
board of supervisors. §331.301(2). The board of supervisors,
therefore, serves as the governing body of county government.

Chapter 331 invests county supervisors with many defined du-
ties and powers. For instance, they have authority to enter into
certain leases for real property, see lowa Code §331.301(10);
manage the county’s real property, see lowa Code §331.361(5);
and arrange for the construction of new county buildings, see
lowa Code 8§331.361(7). County supervisors also have many
duties and powers undefined by statute. See generally lowa
Code 8331.301 (statutory home rule). Section 331.301(2)
broadly provides that “[a] power of the county is vested in the
[supervisors], and a duty of a county shall be performed by or
under [their] direction except as otherwise provided by law . . . ."
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There are exceptions to this rule. For instance, the legislature
has carved out an exception in the area of public health. Under
lowa Code chapter 137, jurisdiction over public health matters
within a county is granted to county boards of health.. §§137.1-
.22. These local boards have general powers to enforce state
health laws, enforce rules and orders of the state department
of health, make and enforce other public health rules and
regulations.

Limitations

There are some limitations on county home rule authority. These
fall into five basic categories:

County home rule authority can be used only
regarding local affairs and not state affairs (in the
County Home Rule amendment).

Counties have no power to levy any tax unless
expressly authorized by the lowa Code (in the
County Home Rule Amendment).

Counties cannot regulate inside city limits in ways
that conflict with the city’s regulations (in the
County Home Rule Amendment).

Counties cannot regulate in a manner that is
“inconsistent” with state law, which means it
must be “reconcilable” with state law (lowa Code
§331.301(4)).

A county cannot set standards which are less
stringent than state law (lowa Code 8331.301(6)).

Court Decisions

Counties can make any regulation they wish, unless the state
specifically tells them otherwise. That is the theory, at least. In
practice, the lowa Supreme Court has limited county home rule
authority in a series of decisions.

The most important recent decision regarding home rule as
it applies to animal confinements is Worth County Friends of
Agriculture v. Worth County, 688 N.W.2d 257 (lowa 2004). In
that case, the lowa Supreme Court ruled that because a county
ordinance regulated activities that were part of livestock confine-
ment operations, the ordinance was expressly preempted by
existing state law and unenforceable.

Another noteworthy county home rule decisions by the lowa
Supreme Court was Goodell v. Humboldt County, 575 N.W.2d
486 (lowa 1998), in which the Court ruled that county ordinances
that regulated large livestock confinement feeding facilities and
operation were invalid and unenforceable because they were
in conflict with state law, even though they were not zoning
regulations nor preempted by state law.

At least we know that the County Home Rule Amendment is
constitutional. The lowa Supreme Court rejected a supremacy
clause challenge to the amendment in 1982 in Smith v. Bd. of Su-
pervisors of Des Moines County, 320 N.W.2d 589 (lowa 1982).

Since then, there have been more than a dozen lowa Supreme
Court decisions regarding home rule, including:

Miller v. Marshall County, 641 NW 2d 742 (lowa 2002) (under
lowa’s county home rule statute, a county is not authorized to
lease real property when the lease payments are to be made
payable from the general fund without first giving notice of the
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public’s right to petition for a referendum if the principal amount
of the lease exceeds certain limits based on the population of
the county);

City of Des Moines v. Master Builders of lowa, 498 N.W.2d 702
(lowa 1993) (counties now have the authority to act “unless a
particular power has been denied them by statute”);

Chelsea Theater Corp. v. City of Burlington, 258 N.W.2d 372
(lowa 1977) (any local law that regulates in an area the legisla-
ture has specifically stated cannot be the subject of local action
is irreconcilable with state law).

In addition, there are almost 100 Attorney General Opinions
that have interpreted the meaning of “county home rule.” For
instance:
e A 1998 Attorney General Opinion (97-6-2)
concluded that a county, though not mandated to
do so, may under its home rule authority provide
ambulance service for its townships; and
A 2002 Attorney General Opinion (02-5-1)
concluded that county assessors do not have
authority under county home rule to deny
exemptions to taxpayers for pollution-control
property when the DNR has certified their property
as pollution-control property.
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County boards of supervisors act as local legislative bodies.
When they do want to legislate in a given area, the only way
they can exercise a power or perform a duty is “through the pas-
sage of a motion, a resolution, an amendment or an ordinance,”
(lowa Code §331.302(1)).

Use of Ordinances

Before the passage of the County Home Rule Amendment,
counties could not adopt ordinances. There are important dif-
ferences between ordinances and resolutions.

Aresolution is a statement of policy that has an impact beyond
the immediate circumstances and which is best preserved in
written form. Resolutions are generally temporary in character
and deal with matters of administrative or housekeeping nature.
On some occasions the use of a resolution is required by statute.

Ordinances are county laws of a general and permanent nature.
Ordinances are permanent rules of government, deal with issues
of countywide concern and continue in force until repealed.

Passage of an ordinance is the most authoritative act a board
of supervisors can perform. An ordinance passed in proper
form (see below), which is not in conflict with state law has the
same force as a state law within the county.

In some situations, the lowa Code specifically requires that
an action be taken by ordinance. One example is lowa Code
8331.307(2), which requires that county infractions must be
created by ordinance.

If the lowa Code is silent on the point, then county supervisors
need to apply the following general rules to decide whether an
ordinance is required:

Only an ordinance can provide for a penalty.
There can be no penalty for violating a resolution.
If it is something affecting a large number of
people for a long period of time, an ordinance
should be used.

There are more formal requirements for adopting
an ordinance, so it will take more time, and it will
cost more since it must be published.

An ordinance is more difficult to amend, since
amendments require the same procedures used
in adopting the original ordinance.

Due to the more formal process that must be used,
an ordinance carries more weight in a legal or
administrative proceeding.

Limitations

City Ordinances: County ordinances are generally applicable
within cities, as well as in the unincorporated area of the county.
This is not true if the city already has a regulation in place on that
same subject. The way this is phrased in the lowa Constitution
is that “[i]f the power or authority of a county conflicts with the
power or authority of a municipal corporation, the power and
authority exercised by a municipal corporation shall prevail
within its jurisdiction.”
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State Law: “Preemption” is a legal concept. It refers to a
situation where the state has decided that state law governs a
particular subject, and there is to be no local regulation.

It is an established principle of law that local government may
not legislate those matters the legislative branch of state govern-
ment has reserved to itself (City of Council Bluffs v. Cain, 342
N.W.2d 810, 812 (lowa 1983)). This legislative power to preempt
local action is rooted in the county home-rule provision of the
lowa Constitution and is essentially a doctrine of necessity justi-
fied by “the need to prevent dual regulation which would result
in uncertainty and confusion,” (Mo. Pac. R.R. v. Bd. of County
Comm'rs, 231 Kan. 225, 643 P.2d 188, 192 (Kan. 1982). Ad-
ditional resources on this subject include the following: Goodell,
575 N.W.2d at 492 stating that the source of preemption is the
prohibition under the home rule constitutional provision “of the
exercise of a home rule power ‘inconsistent with the laws of the
general assembly™ (quoting lowa Const. art. lll, 839A); Sam F.
Schiedler, Implementation of Constitutional Home Rule in lowa,
22 Drake L. Rev. 294, 305 (1973)); Craig v. County of Chatham,
356 N.C. 40, 565 S.E.2d 172, 175 (N.C. 2002) stating preemp-
tion law is grounded in the need to avoid dual regulation.

The lowa Constitution and the lowa Code grant counties “broad
authority to regulate matters of local concern.” Sioux City Police
Officers’ Ass’n v. City of Sioux City, 495 N.W.2d 687, 693 (lowa
1993). But, under both the constitutional provision and the lowa
Code, counties may not enact resolutions “inconsistent” with
laws enacted by the General Assembly. lowa Const. art. IlI,
§39A (lowa Code §331.301(1)).

Preemption recognizes that some matters, by their very nature,
“inherently require uniform and consistent treatment at the state
level” and are inappropriate “subjects for local regulation,” (56
Am. Jur. 2d Municipal Corporations 8329, at 368 (2000)).

Preemption can either be express or implied. Express preemp-
tion occurs where the legislature has told the counties in no
uncertain terms that they are not to regulate in a certain area.

One example is large livestock confinement operations. In
1998, the lowa Legislature passed lowa Code §331.304A, which
prohibits the local regulation of land used for the production,
care, feeding or housing of animals. It says: “A county shall
not adopt or enforce county legislation regulating a condition or
activity occurring on land used for the production, care, feeding,
or housing of animals unless the regulation of the production,
care, feeding, or housing of animals is expressly authorized by
state law. County legislation adopted in violation of this section is
void and unenforceable and any enforcement activity conducted
in violation of this section is void. A condition or activity occurring
on land used for the production, care, feeding, or housing of
animals includes but is not limited to the construction, opera-
tion, or management of an animal feeding operation structure,
or aerobic structure, and to the storage, handling, or application
of manure or egg washwater.”
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Since 1998, counties have been expressly prohibited from
adopting or enforcing any county ordinances regulating animal
feeding operations, unless expressly authorized by state law
(lowa Code § 331.304A). This statute does not preclude a city
from adopting or enforcing city ordinances regulating animal
feeding operations.

In 2004, the lowa Supreme Court, in the case of Worth County
Friends of Agriculture v. Worth County, 688 N.W.2d 257 (lowa
2004), confirmed that this broad, strongly-worded statute means
what is says, and counties have no role in regulating livestock
confinement facilities.

The County argued that its ordinance did not conflict with lowa
Code 8331.304A, as it did not “regulate” livestock confinement
structures. Instead, the County claimed that the ordinance was
a public health ordinance and that any indirect effect it may have
had on the production, care, feeding, or housing of animals did
not create a conflict with lowa Code §331.304A, so as to trigger
the preemption doctrine.

The Court held that, while the County promoted the ordinance
as a health measure, its plain effect was to regulate activities
that were a part of livestock confinement operations regulated
by lowa Code §331.304A(2), and that the activity regulated by
the ordinance was, in effect, the same activity reserved for state
regulation under state law. The Court found that the ordinance
set standards for toxic and odorous air emissions, safety for
workers in confinement feeding operations, and water pollution
by confinement feeding operations. The Court held that the
ordinance was expressly preempted by lowa Code §331.304A.

It said: “We conclude the Worth County ordinance is the type
of ordinance expressly preempted by the state statute. Our
Legislature intended livestock production in lowa to be governed
by statewide regulation, not local regulation. It has left no room
for county regulation.”

That's express preemption. Implied preemption occurs
when the Legislature has covered a subject by statutes
in such a manner as to demonstrate a legislative in-
tention that the field is preempted by state law.

“The mere fact that the legislature has enacted a law addressing
a subject does not mean that the subject matter is completely
preempted,” (5 McQuillin Municipal Corporations §15.20, at
107). lowa law requires some legislative expression of intent
to preempt home rule authority, or some legislative statement
of the state’s transcendent interest in regulating the area in a
uniform manner. This approach is consistent with the legisla-
ture’s statement in lowa Code chapter 331 that “[a] county may
exercise its general powers subject only to limitations expressly
imposed by a state law.,” (lowa Code 8331.301(3) (emphasis
added); accord Gruen, 457 N.W.2d at 343 (“Limitations on a
municipality’s power over local affairs are not implied; they must
be imposed by the legislature.”))

Rules of Interpretation
In the enactment of ordinances, including amendments thereto,

a county exercises vested legislative powers attended by a
strong presumption of validity, which means if it is facially valid,
and the reasonableness of the enactment is fairly debatable, it
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must be allowed to stand. Board of Supervisors v. Miller, 170
NW2d 358 (lowa 1969).

Courts will not substitute their judgments as to wisdom or
propriety of action by a county board of supervisors acting rea-
sonably within the scope of its authorized police power, in the
enactment of ordinances. Board of Supervisors v. Miller, 170
NW2d 358 (lowa 1969).

Ordinances are valid unless they are arbitrary or unreasonable.
The test of whether an ordinance is arbitrary and unreasonable
is whether the means employed in the attempted exercise of
the police power have any real, substantial relation to the public
health, comfort, safety, and welfare. Board of Supervisors v.
Miller, 170 NW2d 358 (lowa 1969).

Ordinances are generally sustained as a valid exercise of police
power in the interest of public peace, order, morals, health,
safety, convenience, and the general welfare of a community, the
prime consideration being its general purpose, not the hardship
of individual cases. Board of Supervisors v. Miller, 170 Nw2d
358 (lowa 1969).

The burden to prove the ordinance unreasonable, arbitrary, ca-
pricious or discriminatory is upon the one asserting the invalidity.
The rule is well settled that when constitutional questions are
raised about an ordinance, all reasonable intendments must
be indulged in favor of the validity of the ordinance. Board of
Supervisors v. Miller, 170 NW2d 358 (lowa 1969).

When the issue as to whether it is an unreasonable or unequal
exercise of power is fairly debatable, courts will not substitute
their judgment for that of the legislative body charged with the
primary duty and responsibility of determining the question.
Board of Supervisors v. Miller, 170 NwW2d 358 (lowa 1969).

It is also well settled that when the constitutionality of an or-
dinance is challenged all reasonable intendments must be
indulged in favor of its validity. Board of Supervisors v. Miller,
170 Nw2d 358 (lowa 1969).

Adoption of Ordinances
The process for adopting an ordinance is laid out in lowa Code

§331.302. Aproposed ordinance must be considered and voted
on at three meetings, unless this requirement is suspended by
a recorded vote of not less than a majority of the supervisors.
If a summary of the ordinance is published prior to the first con-
sideration, and copies are available at the auditor’s office at the
time of publication, the ordinance only has to be considered and
voted on at two meetings, unless this requirement is suspended
by a recorded vote of not less than a majority of the supervisors.
Publication of a proposed ordinance must occur in one official
county newspaper, no less than four nor more than 20 days
before the board meeting at which the ordinance is considered.
Passage of an ordinance requires an affirmative vote of no less
than a majority of the supervisors. An ordinance becomes law
when a summary of the ordinance or the complete text of the
ordinance is published, unless a subsequent effective date is
provided within the ordinance.
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There are other restrictions on ordinances contained in lowa
Code §331.302:

e At least once every five years, the board shall
compile a code of ordinances containing all of the
ordinances in effect.

e Acounty shall not provide a civil penalty in excess
of $625 for the violation of an ordinance which is
classified as a county infraction.

e A county infraction shall not be punishable by
imprisonment.

A measure voted upon is not invalid because a supervisor has
a conflict of interest, unless the vote of the supervisor was de-
cisive to passage of the measure. If a majority or unanimous
vote of the board is required by statute, the majority or vote
shall be computed on the basis of the number of supervisors
not disqualified by reason of conflict of interest.

Leqgislative Immunity
In 1996, the lowa Supreme Court decided the case of Teague

v. Mosley, 552 N.W.2d 646. In that case, Brian Teague, a for-
mer inmate, brought suit under 42 U.S.C. § 1983 against the
county supervisors in their individual and official capacities.
He alleged that his civil rights were violated when he was as-
saulted while he was an inmate in the county jail. He alleged
the county supervisors violated their duties by failing to provide
a safe environment at the jail. The trial court granted summary
judgment in favor of the county supervisors on the basis that
they were entitled to absolute legislative immunity. In affirming
on appeal, the lowa Supreme Court held that county supervisors
are acting in a legislative capacity in maintaining the county jail
where lowa Code §331.658 expressly left decisions as to the
board and care of prisoners to the county supervisors and thus
they were entitled to absolute legislative immunity:

“We adopt a rule of absolute immunity for actions taken in con-
nection with their official duties. However, absolute immunity
is only available to these (supervisors) if they were acting in
a legislative capacity when making the decision that allegedly
resulted in harm to Teague. This is the key to the resolution of
this case.”

Because of this Teague decision, county supervisors have

immunity for legislative decisions that they make while on the
board.
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Elected Offices

County Board of Supervisors: The county board is the executive
branch of county government. The supervisors serve as the
policymakers for the county and administer the various county
programs. Their powers include reviewing budget requests,
appropriating funds, establishing county tax levies, enacting
ordinances, filling employee vacancies and hearing reports from
county officers. The board is also responsible for overseeing
economic development in the county. Boards of Supervisors
responsibilities are defined by lowa Code chapter 331. The
Board consists of either three or five members.

County Attorney: The county attorney’s position is unique in
that it is provided for in the state constitution. Other offices are
products of legislation. The attorney’s primary responsibilities
are to provide legal counsel for the board of supervisors and to
act as legal representative for the county in court cases. With
regard to the latter responsibility, the county attorney represents
the county either as a defendant or plaintiff in a civil suit. In
cases where a crime has been committed in the county, he/
she acts as the prosecuting attorney and presents the county’s
case at the trial. The county attorney is also responsible for fine
collections and juvenile justice.

County Auditor: The county auditor serves in an office which
is very diversified. One of the auditor’s many duties is to serve
as secretary to the board of supervisors. As such, the auditor
has control over the records of the board. Auditor’s election
responsibilities include registering voters, supervising precinct
election officials, publishing election notices, and acting as
custodian of poll books. Auditors are commissioner of elec-
tions for school board, city, county, state and federal elections.
Real estate transfers and numerous other records are handled
through the county auditor’s office. Lastly, the county auditor
does indeed audit bills or other claims against the county. War-
rants in payment are then prepared. The auditor also maintains
accounting records on all appropriations for the county’s various
departments.

County Recorder: The primary function of the county recorder’s
office is to record various legal documents. Detailed records
are kept for various legal instruments (deeds, mortgages, con-
demnations, affidavits, and powers of attorney). Other records
include: birth certificates, death certificates, marriage licenses,
uniform commercial code filings, military discharges, trade
names, articles of incorporations, deeds of trust for railroad cor-
porations, hunting licenses and boat and snowmobile licenses.

County Sheriff: The sheriff is the chief law enforcement officer
for the county. Administration of the county jail is only one of
the sheriff's many duties. The sheriff is also required to make
special investigations into alleged law violations when directed
by the county attorney. In unincorporated areas of the county
the sheriff is responsible for law enforcement. The sheriff also
provides law enforcement services for towns that contract with
the office. Finally, the sheriff issues all gun permits and is in
charge of the county drug task force.

County Treasurer: The treasurer’s office is one of the primary
offices where people come to do business. Anyone owning
property or a vehicle is served by this office. Treasurers receive

27

payment for motor vehicle registration and sales/transfers of
vehicles. Itis the treasurer’s duty to register vehicle titles and
distribute license plates. The county treasurer oversees all
county funds and handles investment functions. As such he/she
is required to make a semiannual settlement with board of super-
visors and to report all fees collected. It is the treasurer’s duty
to collect all taxes certified by the county auditor. In addition,
the county treasurer makes monthly reports to the state auditor
of all taxes paid to the state and for soldiers’ bonuses. These
funds are paid to the state treasurer when they are requested.

Appointive Offices
County Assessor: The county assessor is appointed through a

merit examination prepared and given by the State Tax Com-
mission. A list of qualified persons is drawn up and a special
conference board selects the assessor. The county assessor
is an officer of all major taxing jurisdictions in a county.

Community Services: The community services department
provides short term assistance for individuals and families in
need. This includes financial assistance for rent, food and shel-
ter. The department focuses on individuals with developmental
disabilities, mental health and substance abuse. Youth shelter
and detention facilities are offered. Included in this department
is central point of coordination, general assistance, case man-
agement and veteran affairs.

Conservation: The conservation office is overseen by a board
appointed by the county board of supervisors and is respon-
sible for county parks, wildlife habitat improvement and wetland
preservation. The department also provides environmental
education and various activities such as camping, canoeing,
fishing, hiking/bike trails and horseback riding.

Emergency Management: The emergency management office
is responsible for disaster planning on a county-wide basis.
This includes emergency evacuation plans, airplane crashes,
floods, tornadoes, industrial accidents, terrorism and civil unrest.

Engineer: The engineer’s office is responsible for general super-
vision of construction, maintenance (including snow removal),
and repair of highways and bridges of the county. An annual
report on all the roads in the county, including their present
condition and their needs, must be made by the engineer to
the lowa Department of Transportation.

Environmental Health: The environmental health office prevents
disease by controlling community environmental health threats
and providing local education on environmental health issues.
The department works to ensure air quality and environmental
health through inspections on septic tanks, swimming pools
and restaurants.

Information Technology: The information technology office de-
velops/maintains computer software applications that facilitate
a county’s business operations. The department is responsible
for maintaining the county website and planning for future
technology needs.

Public Health: The public health professional investigates com-
municable diseases and provides health planning and education



Duties of County Officers

for the county. The department offers childhood immunization,
international travel clinics and treatment of sexually transmit-
ted diseases.

Zoning: The zoning office is responsible for building code
enforcement, utility planning and zoning enforcement. The
department implements the comprehensive land use plan in
unincorporated areas of the county.

The Regional Government for lowa
County governments are the quiet, consistent providers of

essential services. Structurally, the county continues to serve
as the regional government for lowa. It performs many state
administrative functions such as the issuance of licenses and
permits. Also, it provides public services of a purely local nature
such as the enforcement of zoning ordinances, the provision of
health and indigent care, and the maintenance of county jails.
These services vary in degrees for different areas. In some
instances, only the rural region is served (sheriff's office), while
in others the whole county is served (court functions). Counties
also cooperate among themselves in providing other services
to meet their citizens’ needs.

The vast number of public services that counties provide leads
to a rather complex and somewhat confusing array of offices,
boards, and commissions. Citizens elect a county auditor, re-
corder, attorney, sheriff, treasurer and a three-, or five-member
county board of supervisors. The county board of supervisors
then appoints individuals to serve as directors for the other
offices in the county or in some cases a commission that is
overseen by the county board of supervisors appoints a direc-
tor. A conservation board, for example, directly oversees a
conservation director. While the county board of supervisors
is the chief formulator of county policy, the administration of
county government programs is guided by a variety of elective
and appointive offices, and a number of semi-autonomous
boards and commissions.

Common County Services and Coordinating Office
Beer & Liquor Licenses - Auditor

Birth Certificates - Recorder

Boat Registration - Recorder

Bridge Construction\Maintenance - Engineer
Budget Information - Board of Supervisors
Building Permits - Zoning

Camping Information - Conservation

Child Care Resource - Community Services
Claims and Warrants - Auditor

Community Health Programs - Public Health
County Website - Information Technology
Death Certificates - Recorder

Deeds and Contracts - Recorder

Disaster Planning - Emergency Management
Driver’s Licenses - Treasurers

Economic Development - Board of Supervisors
Election Information - Auditor

Food Permits - Environmental Health

Forest Reserve - Conservation

Handgun Purchase Permits - Sheriff
Hunting and Fishing Access - Conservation
Hunting and Fishing Licenses - Recorder
Jail Administration - Sheriff
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Maps (highway, drainage districts) - Engineer
Maps (plats) - Recorder

Maps (political boundaries) - Auditor

Marriage License - Recorder

Mental Health Facilities - Community Services
Passports - Recorder

Permits (tile crossings, underground work) - Engineer
Permits (building, conditional use) - Zoning
Prosecutor (state laws, local ordinances) - Attorney
Real Estate Transfer Information - Recorder

Real Estate Mapping - Assessor

Subdividing - Zoning

Tax Credit Claim - Treasurer

Tax Levy Information - Auditor

Tax Payments - Treasurer

Vehicle Titles and Registrations - Treasurer
Veteran's Assistance - Community Services

Information for this chapter taken from “Evolution of County
Government in lowa” by State of lowa Office for Planning and
Programming; “New Directions for County Government” by lowa
Advisory Commission on Intergovernmental Relations
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The public demands ethical conduct from its public officials, and
rightly so. If you want to see the results of all of the investiga-
tions done by the State Auditor in the last year concerning the
financial practices of specific local governments, go to http://

auditor.iowa.gov/specials/index.html.

Many state laws outline what is legal conduct for public officials.
However, given the media’s scrutiny of the public and private
behavior of elected officials, following those laws to the letter
is not always enough. You must also consider the impression
or appearance that will result from certain actions. In some
cases, what you do may be perfectly legal, but may have the
appearance of impropriety, which can be just as damaging to
you politically and personally as an actual violation of the law.

The following review of state laws governing the conduct of
public officials and employees may help you tread more carefully
in your role as a public servant. If you need a guide for ethical
decision making to assist you with assessing the ethical implica-
tions of difficult decisions, a copy of the National Association of
Counties’ Code of Ethics for County Officials is also provided
at the end of this chapter.

Official Misconduct: lowa Code Chapter 721
lowa Code chapter 721 outlines what behavior constitutes

official misconduct and lists corresponding penalties. Two
types of misconduct are identified: felonious and nonfeloni-
ous misconduct in office. Any public officer or employee who
knowingly: 1) makes or gives any false entry, false return, false
certificate, or false receipt, where those items are authorized
by law; or 2) falsifies any public record or issues any document
falsely purporting to be a public document commits a class “D”
felony. The maximum sentence for a class “D” felon who is not
a habitual offender is a period of confinement of no more than
five years and may include a fine of at least $750 but no more
than $7,500.

This statute has been on the books ever since the first lowa
Code was published in 1851. Cases interpreting this statute
have held that the intentional falsification of a document is a
felony, regardless of the motive of the public official. On the other
hand, mere mistakes or discrepancies arising from oversight,
forgetfulness or incompetence would not justify a conviction
under this statute.

One example of where this statute was invoked was when a
treasurer’s office employee was convicted for stealing about
$118,000 from the county treasurer’s office over a period of
two years by repeatedly issuing falsified tax-exempt titles when
tax had actually been paid and then removing a corresponding
amount of cash from the cash drawer. See, State v. Davis, 2005
lowa App. LEXIS 1665.

The following acts, committed knowingly and under color of
the person’s office or employment, are defined as nonfelonious
misconduct and are classified as serious misdemeanors. The
maximum sentence for a serious misdemeanor is imprisonment
for no more than one year or a fine of at least $315 but not to
exceed $1,875, or both.

e Making a contract for expenditure in excess of

what is authorized by law.
e Failing to report to the proper person the receipt
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or expenditure of public money, with the proper
vouchers, when that report is required by law.

e Requesting or receiving from another person
compensation exceeding what is authorized by
law to receive for performing a legally required
service or duty.

e Using the power of your office to require a
person to do anything, in excess of what you are
authorized to require, or to require someone to
refrain from doing a lawful thing.

e Using, or allowing someone else to use, public
property for a private purpose for personal gain
and to the detriment of the public body.

e Failing to perform a duty required by law.

e Demanding that a public employee contribute
to or pay anything of value to any person,
organization or fund, except where such
contributions or payments are authorized by law.

e Permitting a person to use public property to
operate a political phone bank for any of the
following purposes: polling voters on their
preferences for candidates or ballot measures
(except in the case of authorized research at
an educational institution); soliciting funds for a
political candidate or organization; urging voter
support for a candidate or ballot measure.

Other acts also classified as serious misdemeanors prohibited
by lowa Code chapter 721 include:

e Using public vehicles for political purposes.

e Misuse of public records and files, which is
defined as giving the public record or any
information contained in the record to a person
in exchange for any-thing of value other than
fees authorized by law.

e Having adirect or indirect interest in any contract
to furnish anything of value to the state or any
political subdivision where such interest is
prohibited by statute.

County officials in charge of public money or property have a
heavy responsibility to assure its proper outlay or use (see 1990
Op. Att'y Gen. 79 (#90-7-3(L)). They are “bound to the most
meticulous care” in administering their offices and handling
public money or property. State v. Canning, 206 lowa 1349, 221
N.W. 923, 924 (1928). This high standard remains applicable
even if the amount of money or property is “inconsequential
and trivial.” Both state constitutional and statutory provisions,
which generally forbid the private use of public money or prop-
erty, seek to ensure that public officers do not cross that line.

lowa Code §721.2(5) prohibits the use of public property for
private purposes. The statutory prohibition seeks to prevent the
use of publicly owned property for purposes wholly unrelated to
the furtherance of the public interest (1980 Op. Att'y Gen. 160;
1976 Op. Att'y Gen. 339). Violation amounts to a serious mis-
demeanor and requires proof of intentional misconduct by the
public officer or employee and resulting injury to the county (4
J. Yeager & R. Carlson, lowa Practice §463, at 117-18 (1979);
1984 Op. Att'y Gen. 47, 1980 Op. Att’'y Gen. 160; 1978 Op. Att'y
Gen. 191 (violation only occurs upon actual improper use)).



Ethics

The line between expenditures violating this statute and those
truly yielding a public benefit is not easily drawn. For instance,
a 1975 Attorney General Opinion prohibited the use of public
funds to pay for banquets and entertainment for government em-
ployees. Then in 1979 an Attorney General Opinion approved
the use of public funds for a retirement dinner sponsored and
paid for by a municipal utility.

A county’s finding that there was a public purpose would not be
binding on a judge or jury in a criminal trial. The motive of the
expenditure is highly relevant to criminal liability. Whether crimi-
nal charges would ever be brought would rest with the sound
discretion of the county attorney (1980 Op. Att'y Gen. 102).

A 1979 Attorney General Opinion establishes that the use of
county-owned automobiles by sheriff’s officers on 24-hour call
to travel between home and work does not constitute official
misconduct.

The subject of private use of public property is also covered in
Article 111, section 31 of the lowa Constitution, which states: “[N]
0 public money or property shall be appropriated for local, or
private purposes, unless such appropriation, compensation, or
claim, be allowed by two thirds of the members elected to each
branch of the General Assembly.” The expenditure of public
funds strictly for private gratification clearly violates the public
purpose requirement. For instance, a 1980 Attorney General
Opinion said that, because it served no public purpose, a city
may not authorize the private use of city property as a fringe
benefit. But a 1986 Attorney General Opinion concluded that
Article Ill, section 31 did not prohibit cities and counties from
providing loans to businesses in order to create jobs.

The test applied by the lowa Supreme Court to determine
whether the expenditure of public money is for a private purpose
is whether there is “an absence of public purpose which is so
clear as to be perceptible by every mind at first blush,” (John
R. Grubb, Inc. v. lowa Housing Finance Authority, 255 N.W.2d
89, 96 (lowa 1977)).

There are other miscellaneous statutes in the lowa Code which
prohibit misconduct by county officials. For instance, lowa
Code 812B.4 prohibits a county treasurer from loaning out, or
otherwise using for private purposes, county funds. There is
also a specific prohibition in lowa Code §309.66 against county
supervisors using county gravel for any purpose “other than the
improvement of public streets or highways.” Violation of this law
is a serious misdemeanor. It is a simple misdemeanor under
lowa Code §12B.15 for any county auditor or treasurer or other
county officer to neglect or refuse to perform “any act or duty
specifically required of the officer.”

Political Expenditures
Another statute that regulates the conduct of county officials is

lowa Code 868A.505, enacted in 1991, which states:
Use of public moneys for political purposes.
The state and the governing body of a county,
city, or other political subdivision of the state
shall not expend or permit the expenditure of
public moneys for political purposes, including
expressly advocating the passage or defeat of a
ballotissue. This section shall not be construed
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to limit the freedom of speech of officials or em-
ployees of the state or of officials or employees
of a governing body of a county, city, or other
political subdivision of the state. This section
also shall not be construed to prohibit the state
or a governing body of a political subdivision
of the state from expressing an opinion on a
ballot issue through the passage of a resolution
or proclamation.

In 1992, the lowa Attorney General issued an opinion on this
lowa Code section (1992 Op. Att'y Gen. 113). The Attorney
General concluded this language prohibited the expenditure
of public funds for “activities expressly advocating support or
opposition to” an election issue.But he also concluded “merely
informative” speech that does not present a “clear plea for ac-
tion” does not constitute “advocacy”.

The lowa Attorney General has concluded that the expenditure
of public funds to disseminate information to electors concerning
reasons for proposing a ballot issue is proper. But the Attorney
General has also disallowed expending funds to urge support of,
or opposition to, a ballot issue because it cannot be assumed
that any ballot issue will have unanimous support among the
electors of a municipality. “Public funds entrusted to [the govern-
ing body of a municipality] belong equally to the proponents and
opponents of [a] proposition, and the use of the funds to finance
not only the presentation of facts merely but also arguments to
persuade the voters that only one side has merit, gives the dis-
senters just cause for complaint .. . .” (Attorney General Opinion
82-5-14(L) at p. 4; Attorney General Opinion 80-6-17(L) at p. 3.

The lowa Attorney General’s position is that the great principle of
fairness and the appearance of fairness in the election process
is of crucial importance, and that principle is violated when a
governmental unit advocates a position which certain taxpayers
oppose. The argument is that a county is acting outside of its
governmental function when it seeks to expend public funds to
tell the people how to vote on issues.

The lowa Ethics and Campaign Disclosure Board (IECDB),
the state agency that is charged with enforcing the statute has
stated that this statute applies not just to the expenditure of
public monies. It also applies to the use of county property,
resource or equipment owned by the county and the use of staff
time during regular work hours.

So, for instance, if an incumbent supervisor is running for reelec-
tion, he cannot use the county’s copying machine to prepare
campaign materials. He cannot use county phones to make
campaign calls. Nor can he hold a campaign press conference
at the courthouse, since the cost to heat the room where the
meeting was held, and the electricity to run the sound system,
would be political expenses incurred by the county. In that
example, the only exception might be if all candidates were
allowed the same access to the courthouse. County officials
are also prohibited from displaying political posters in areas
accessible to the public. The point is county officials need to
be very circumspect in conducting their campaigns, because
almost anything they do may run afoul of this statute.
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The lowa Ethics and Campaign Disclosure Board has ruled that
it is not a violation of lowa Code §56.12A for a school board
member to express an opinion concerning a ballot issue during
a school board meeting.

For further information, go to the IECDB website at www.state.
ia.us/ethics/.

Bribery and Corruption
Under lowa Code §722.1, a public official or employee who

solicits or knowingly accepts a promise or anything of value or
any benefit given under an arrangement that the promise or thing
of value or benefit will influence the public official’s act, vote,
opinion, judgment or exercise of discretion commits a class “D”
felony. The maximum sentence for a class “D” felony is a period
of imprisonment of no more than 5 years and may include a fine
of not more than $7,500. Also, a person convicted of accepting
a bribe is disqualified from holding public office.

This is not an idle threat. Unfortunately, there have been county
officials in lowa who have violated this statute. As stated in State
v. Prybil, 211 N.W.2d 308 (lowa 1973), a vendor’s act of sup-
plying county supervisors with dinner and drinks, and payment
of hotel expenses, in return for large purchase by the county, if
proven, would constitute a violation of this statute.

But each case is going to be decided on its individual facts, as

pointed out in this Attorney General Opinion interpreting lowa

Code §722.1:
... [The question is] whether bribery occurs
when a government official speaks before an
annual meeting of various groups, such as a
chamber of commerce, trade union, or farm
organization, and consumes a free meal...
[W]e doubt that a judge or jury would find the
intent to influence required to support a con-
viction of bribery under these circumstances.
Where a public official is a speaker, the fried
chicken and mashed potatoes are not gener-
ally offered to influence a public official in the
exercise of his or her governmental respon-
sibilities but as a modest accommodation for
taking the trouble to appear before a group.
In contrast, the requisite intent to influence
may well be present when an interest group
that is promoting legislation offers a lavish
meal to public officials who are not part of the
program. But, where the value of the meal is
small, is the same to nonofficial participants,
and where the official is the speaker, we doubt
that even a zealous prosecutor would believe
that bribery occurs under the circumstances.
(1979-80 Op. Att'y Gen. 500).

This bribery statute must be read alongside the Gift Law,
which is discussed at the end of this chapter.

Removal From Office

By the Court: Under lowa Code 866.1A, any appointed or elected
county official may be removed from office by the district court
for any of the following reasons:
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e  Willful and habitual neglect or refusal to perform

the duties of the office

Willful misconduct or maladministration in office

Corruption

Extortion

Upon conviction of a felony

For intoxication, or upon conviction of being

intoxicated

e Upon conviction of violating the provisions of lowa
Code chapter 68A, related to campaign finance
disclosure.

Regrettably, this statute has been used to remove county offi-
cials during their term of office. On September 15, 2004, District
Court Judge Robert Hutchinson used lowa Code chapter 66 to
remove Cass County Attorney Jim Barry and Sheriff Larry Jones
from office. The basis for the removal was “willful misconduct
and maladministration” in connection with the use of an unau-
thorized cash fund in the sheriff’s office.

Citing the use and knowledge by both Barry and Jones of
the fund, commonly known as the “drug fund,” along with the
purchase of vehicles and a sniper’s rifle, the judge ruled both
should be removed from office immediately. The removal action
began when a group of seven citizens filed petitions seeking
the removal of Barry and Jones, listing 59 instances in which
they claim Jones was guilty of misconduct and 30 counts for
Barry. Those charges included reducing traffic court sentences
in exchange for cash payments and using the money for ques-
tionable expenditures.

In his ruling in the Jones case, Judge Hutchinson said the fund
had gone from being used for law enforcement purposes to
other unrelated purchases. “What is apparent from reviewing
the handwritten ledger is that from 1995 to 2004 the amounts
being spent out of the drug fund went increasingly for items
having nothing to do with drug buys or informant fees,” Hutchin-
son wrote in the Jones decision, “Money was spent for a wide
variety of expenses, including flowers for illness and funerals,
computer equipment, charitable contributions, a cell phone for
the county attorney, eyeglasses, a digital camera and a mobile
vision car camera. There is no question by any standard of
proof that Jones created an unauthorized fund of cash and failed
to deposit the money into a bank account as required by law.”

The ruling also found that Jones failed to maintain records for
the fund, diverted money that should have gone to the county
treasurer and used money from the fund to buy a Chevrolet
Tahoe and sniper rifle for the county attorney without approval
of the board of supervisors. The ruling said that Jones also
failed to follow lowa law with regard to seizure and forfeiture
of vehicles, weapons and ammunition and improperly mixed
private and public funds.

At one point in the Jones ruling, Judge Hutchinson said that the
excuse given for Jones’ conduct in maintaining the drug fund,
that he was unaware of the laws regarding funds in his office,
was “inconceivable” for a 22-year office holder. The judge said
that the evidence tended to support another explanation, that
Jones and Barry “evolved, by discussion and agreement,” a
drug fund for “the purpose of evading the statutory and policy
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requirements...in order to purchase property and equipment
outside of the proper budgetary process.”

The ruling noted that one deputy sheriff testified that he was told
that the fund would never be audited because they were sheriff's
funds and could not be audited. The judge said Jones’ lack of
understanding of the audit process and of his responsibilities
as a public official was “shocking.”

In Barry’s decision, Judge Hutchinson found Barry had mis-
used the fund, including entering into plea agreements and
settlements in which money that normally would have gone to
the state was diverted to the fund. The judge also found that
Barry’s use of ammunition and weapons, some of which had
never been properly forfeited, along with the previous charges,
did constitute willful misconduct and maladministration.

There is also historical precedent for these removals. In State
v. Bartz, 224 N.W.2d 632 (lowa 1974) supervisors’ conduct
in loosely managing county funds, accepting gratuities from
contractors with whom they were required to deal in official
capacities, and claiming payment for mileage not traveled fell
well below the standard of conduct expected of public officials
and warranted removal from office.

In 1978, Robert D. Callaway was removed from office as sheriff
of Hardin County on the ground of willful misconduct or malad-
ministration in office under lowa Code §66.1A(2). The removal
petition, which was filed in the name of the state by the Hardin
County attorney on January 21, 1977, alleged Callaway should
be removed from office because of physical assaults on prison-
ers in five separate incidents (State v. Callaway, 268 N.W.2d
841 (lowa 1978)).

In an action to remove a county official from office, the burden
rests on the petitioners to sustain the allegations of the peti-
tion by evidence which is “clear, satisfactory, and convincing,”
(State v. Bartz, 224 NW2d 632 (lowa 1974)). This requires the
establishment of facts by more than a preponderance of the
evidence, but something less than establishing facts beyond a
reasonable doubt. In an action to remove a county official from
office, the petitioner must show that the alleged misconduct was
committed willfully and with an evil purpose (Id).

Automatic Removal: The previous paragraphs discussed situ-
ations under lowa Code chapter 66 where county officials can
be removed from office by a court of law. But under lowa Code
869.2, there are certain situations which are considered so
serious that no court action is required in order to remove the
county official. Removal from office is automatic and the office
is declared vacant, upon the following circumstances:

e The incumbent ceasing to be a resident of the
county;

e The supervisor ceasing to be a resident of the
district from which he was elected, if the county
elects supervisors by district under lowa Code
§331.206;

e The conviction of the incumbent of a felony, an
aggravated misdemeanor, or any public offense
involving the violation of the incumbent’s oath of
office;
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e The incumbent simultaneously holding more
than one elective office at the same level of
government; or if

e The board of supervisors declares a vacancy
in an elected office upon finding that the county
officer has been physically absent from the county
for sixty consecutive days, except in the case of
medical emergency or temporary active military

duty.

One potential problem that every county official needs to be
aware of is that, under lowa Code 8321J.2, second offense
drunk driving is an aggravated misdemeanor. Therefore, the
conviction of any county official for second offense drunk driving
means automatic removal from elected office.

The other situation that sometimes arises is where county su-
pervisors move, and no longer live in the supervisor district they
were elected to represent. If a county supervisor is elected to
represent a given district in a county, he will have vacated his
office if he subsequently moves his residence out of that district.

lowa Code 8331.214(2), passed in 2006, for the first time pro-
vides a process for removing a county supervisor from office
due to mental or medical disability. It provides that a board of
supervisors can require that a supervisor be examined by two
physicians. Then a hearing is held, and if the two physicians
concur, the board can vote to declare the seat vacant.

If a county official is removed by the district court, or if a vacancy
is declared in the office, the office is filled pursuant to lowa
Code 869.14A. In general, this means that the supervisors
name the replacement unless a special election is called. If
the vacancy is on the board of supervisors, a replacement is
named by the treasurer, auditor and recorder, unless a special
election is called.

Nepotism
Under lowa Code chapter 71, it is unlawful for any elected or

appointed county official to appoint a close relative as a “deputy,
clerk, or helper,” if that close relative is to be paid from public
funds, unless such appointment shall first be approved by the
officer, board, council, or commission whose duty it is to ap-
prove the bond of the principal. For purposes of this law, close
relatives means “any person related by consanguinity or affinity,
within the third degree.”

The nepotism law does not prohibit the employment by county
boards of persons who are related to one of the board members
(Attorney General Opinion 1934, p. 382). The theory is that,
in such cases, the entire board approves the appointment, so
it is not as if one county official on his own was appointing the
relative.

If one county official hires another, and then they get married
and continue to work together, that is not a nepotism law viola-
tion. The law only prohibits someone from hiring a relative. In
this case, the new spouse was an employee when they became
a relative.
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Under lowa Code §71.1, the only exceptions are: if the job pays
less than $600 per year; or if the appointment is approved in
advance by the officer, board, council or commission whose
duty it is to approve the bond of the principal official.

Any appointment in violation of this law is null and void and the
county official appointing such a person is liable for the salary
paid to that person.

Competitive Bidding
In order to avoid any ethical questions, or claims of favorit-

ism, counties are required to use competitive bidding. But
this only applies in certain limited circumstances. lowa Code
chapter 26 consolidates competitive bidding requirements for
all local governments. Under lowa Code §26.3, counties must
use competitive bidding for any “public improvements” which
have an estimated total cost of $93,000 or more for horizontal
infrastructure and $135,00 for vertical infrastructure for fiscal
year 2015. These threshold amounts change yearly, and cur-
rent thresholds can be found on the lowa DOT’s website here:
http://www.iowadot.gov/local_systems/publications/bid_limits.
htm. “Public improvements” are defined as building or construc-
tion work, excluding emergency work, repair and maintenance
work, and highway, bridge or culvert work.

Public improvements for vertical infrastructure costing between
$94,000 and $130,000 may use a more informal “competitive
guotation” process.

Contracts for road or bridge construction work, and for materials,
which exceed $50,000 must be advertised and let at a public
letting, according to lowa Code §309.40. Emergency work cost-
ing less than $100,000 can be done without advertising for bids.

There is generally no other competitive bidding requirement
for counties. So items such as cars, computers, and office
furniture do not have to be competitively bid unless there is
a local requirement. Law or no law, it is generally advisable
to use a consistent practice that assures taxpayer dollars are
being spent wisely.

Conflicts of Interest

County Contracts: Under lowa Code §331.342, an officer or
employee of a county is prohibited from having any interest,
direct or indirect, in a contract with that county, other than an
employment contract. A contract entered into in violation of this
prohibition is void. But there are 11 exceptions in lowa Code
§331.342(2), including contracts made by the county upon
competitive bid, contracts entered into before the county official
was elected and contracts where the county official owns less
than five percent of the stock in the company.

There is also a specific prohibition in lowa Code §314.2 against
any county official or county employee having a direct or indirect
interest in “any contract for the construction, reconstruction,
improvement or maintenance of any highway, bridge or culvert,
or the furnishing of materials therefor.”

Economic Development: Chapter 15A of the lowa Code gov-
erns the use of public funds to aid economic development. That
chapter contains a conflict of interest provision that applies to
county officials. Section 15A.2 provides that if a member of the
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board of supervisors “has an interest, either direct or indirect,
in a private person for which grants, loans, guarantees, tax
incentives, or other financial assistance” may be provided by
the board of supervisors, the interest shall be disclosed to that
board in writing. That supervisor shall not participate in the
decision-making process with regard to the providing of the
financial assistance to the private person.

Outside Employment: lowa Code chapter 68B governs conflicts
of interest of public officials and employees. Any person who
serves or is employed by the county shall not engage in any
outside employment or activity “which is in conflict with the per-
son’s official duties and responsibilities.” Examples of prohibited
employment under lowa Code 868B.2A include situations where:

a. the outside employment involves the use of the
county’s time, facilities, equipment or supplies;

b. the outside employment involves accepting money for
performing the same tasks the person is paid by the
county to perform; or

c. the outside employment is subject to the official control,
inspection, review, audit, or enforcement authority of
the person during the performance of the person’s
county duties.

If the outside employment is of type a or b above, the employee
must cease the outside employment immediately. |If it is of
type c, the employee must either quit or publicly disclose the
conflict and refrain from taking any action regarding the outside
employment. Violations of the provisions governing outside
employment are serious misdemeanors (lowa Code §68B.34).

Family Matters: The high standards which the public requires of
its elected and appointed officials are based on moral principles
and public policy. They demand complete loyalty to the public
and seek to avoid subjecting a public servant to the difficult,
and often impossible, task of deciding between public duty and
private advantage (Wilson v. lowa City, 165 N.W.2d 813, 822
(lowa 1969)). Itis not necessary that this private advantage be
a financial one. Neither is it required that there be a showing
the official sought or gained such a result. It is the potential for
conflict of interest which the law desires to avoid.

A conflict of interest exists whenever a person serving in public
office may gain any private advantage, financial or otherwise,
from such service. The Attorney General Opinions have held
that mere familial relationship is insufficient to create a conflict of
interest. For example, one Attorney General Opinion concluded
that a prohibited conflict of interest does not necessarily exist
when the treasurer’s child purchases property at a tax sale, but
is one factor to consider.

Where a county official has a relationship with someone that
comes before him or her, such as a business relationship or even
a family tie, such relationships, standing alone, do not create a
conflict of interest (Bluffs Dev. Co. v. Board of Adjustment, 499
N.W.2d 12, 17 (lowa 1969)). Had there been any evidence
that these individuals leveraged their relationships into favor-
able treatment, that would be impermissible. Or if the county
official himself had a direct interest that would be substantially
enhanced depending on the outcome of the matter where the
courts have held that conflicts exist, they have found either an
actual financial or beneficial interest, or conduct which was
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outrageous or unjustly favorable to the family member awarded
the contract. For instance, the lowa Attorney General decided
in 1987 that there was a conflict of interest where one spouse
served as county assessor and the other served on the board of
review which reviews all assessments (1987 Attorney General
Opinion 87-7-2).

County Supervisors: Under lowa Code §331.302(14), “a mea-
sure is not invalid because a supervisor has a conflict of interest,
unless the vote of the supervisor was decisive to passage of
the measure. If a majority or unanimous vote of the board is
required by statute, the majority or vote shall be computed on
the basis of the number of supervisors not disqualified by reason
of a conflict of interest . . . [t]he statement of a supervisor that
the supervisor declines to vote by reason of a conflict of interest
is conclusive and shall be entered of record.”

Incompatibility of Office
The common law doctrine of incompatibility of public offices

bars a person from holding two public offices that are incompat-
ible. The test for deciding if two public offices are incompatible
consists of determining whether there is an inconsistency in the
functions of the two offices, either because one office is subor-
dinate to the other office and subject to its revisory authority, or
because the duties of the two offices are inherently inconsistent
and repugnant (Attorney General Opinion 91-4-7). It has also
been stated that two offices are incompatible if public policy
would render it improper for one person to hold both positions,
in view of the nature and duties of the two offices (State ex rel.
LeBuhn v. White, 133 N.W.2d 903, 905 (lowa 1965)). Review
of the statutory duties of the offices at issue is required to de-
termine whether the offices are incompatible.

The lowa Attorney General’s office has concluded, for instance,
that the office of county attorney is not incompatible with the
offices of city council member or city mayor (Attorney General
Opinion 91-4-7); and that the office of county attorney is not
incompatible with the office of city attorney (Attorney General
Opinion 81-8-26). An assistant county attorney is a public em-
ployee, not a public officer, therefore the incompatibility doctrine
is inapplicable and an assistant county attorney may serve on
the local school board (Attorney General Opinion 7-25-91).The
lowa Attorney General has concluded on two occasions that
the offices of county supervisor and mayor are incompatible
(1920 Attorney General Opinion 639, 1993 Attorney General
Opinion 11).

Regardless of this common law doctrine, a county supervisor
is permitted by law to serve on any board or commission, un-
less specifically prohibited by law (lowa Code §331.216). So,
for instance, county supervisors can serve on county boards
of health. A recent Attorney General Opinion held that lowa
Code 8331.216 supersedes the common law and permits
county supervisors to appoint one of their own members to
serve simultaneously on the county’s conservation board. So
enactment of lowa Code §331.216 reverses the conclusions
reached in prior opinions.

Prohibition on Accepting Gifts: The Gift Law
lowa Code §68B.22 prohibits county officials or employees

or their dependent family members from directly or indirectly
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accepting or receiving “any gift or series of gifts.” Donors are
also prohibited from directly or indirectly offering or giving gifts
to public officials or employees.

But there are many things that are excluded from the definition of
a “gift” that you can still accept as a public official. Specifically,
the definition of “gift” in lowa Code 868B.2(9) means a render-
ing of anything of value in return for which legal consideration
of equal or greater value is not given and received.

However, ‘gift’ does not mean any of the following:

e  Campaign contributions.

e Informational material relevant to a public
servant’s official functions, such as books,
pamphlets, reports, documents, or periodicals.

e Anything received from a person related within
the fourth degree by kinship or marriage, unless
the donor is acting as an agent or intermediary
for another person not so related.

e Aninheritance.

e Anything available to or distributed to the public
generally without regard to official status of the
recipient.

e Items received from a bona fide charitable,
professional or educational organization to which
the recipient belongs.

e Actual expenses of a donee for food, beverages,
travel and lodging for a meeting, which is given
in return for participation in a panel or speaking
engagement at the meeting when the expenses
relate directly to the day or days on which
the donee has participation or presentation
responsibilities.

e Plaques or items of negligible resale value given
as recognition for public services.

e Food or beverage provided at a meal that is part of
a bona fide event or program at which the recipient
is being honored for public service.

e Items with a value of $3 or less that are received
from any one donor during one calendar day.

e Items or services solicited or given to a state,
national or regional organization in which the
county or a county employee is a member.

e Items or services received as part of a regularly
scheduled event that is part of a conference,
seminar, or other meeting that is sponsored
and directed by any state, national, or regional
organization in which the county or a county
official is a member.

e  Funeral flowers.

e Wedding, 25th, or 50th anniversary gifts.

e Payment by a person’ employer of meeting
expenses.

e Gifts of food, beverage, travel and lodging related
to economic development trips.

e Gifts from foreign citizens during ceremonial
events.

e Registration costs for informational meetings
Gifts of food, beverage, and entertainment
received by public officials or public employees
at a function where every member of the general
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assembly has been invited to attend, when the
function takes place during a regular session of
the general assembly.

In addition, the gift law only prohibits the accepting of gifts
given by what are known as “restricted donors,” defined as
anyone who:
e Isdoing or seeking to do business with the county;
Is engaged in activities which are regulated or
controlled by the county;
Will be substantially and materially affected
financially by the performance or nonperformance
of the donee’s official duty in a manner that is
greater than the effect on the public generally; or
Is a lobbyist with respect to matters within the
county official’s jurisdiction.

You can accept gifts from anyone who does not fall into one of
the preceding four categories.

Once again, the questions a county official always needs to
ask are: 1) Who is giving the gift? Is the individual a “restricted
donor?” If not, there is no gift law problem; and 2) What is the
nature of the gift? For instance, if it is a food item worth $3 or
less, or if the gift is given to the entire auditor’s office, not any
one individual, then there is no problem with accepting the gift.

So what if you make a mistake and accept a prohibited gift? No
problem, as long as you catch it soon enough. A person may
give, and a public official or employee may accept, a nonmon-
etary gift if the gift is donated within 30 days to a public body, an
educational or charitable organization, or the state Department
of Administrative Services.

Generally, there is no reporting obligation under the gift law. If
the person who gave you the giftis a “restricted donor” under the
law, and no exception applies, the gift is banned and cannot be
accepted. If the person who gave you the gift is not a “restricted
donor,” or an exception applies, there is no “gift” to report. The
only reporting exception is for gifts of food, beverage, and en-
tertainment received by public officials or public employees at
a function where every member of the general assembly has
been invited to attend, when the function takes place during a
regular session of the general assembly (lowa Code §68B.22(4)
(s))- Inthis case, the sponsor must file a pre-function registration
prior to the event and a post-function report detailing the total
amount expended within 28 days of the function.

The penalty provisions of the gift law for those who “know-
ingly and intentionally” violate the gift law constitutes a serious
misdemeanor.

Running for Office
lowa Code §29C.16(2) says that employees of emergency

management offices shall not be candidates for partisan elected
office. So for instance a county emergency management di-
rector could not run for county supervisor. He would have to
resign his job first.

Lobbying
In 1993 the General Assembly clarified that elected county of-

ficials do not generally have to register as lobbyists. In particular,
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lowa Code 868B.2(13)(b)(3) states that for purposes of the
lobbyist registration law, “lobbyist” does not include any locally
elected officials “while performing the duties and responsibili-
ties of office.”

An lowa Attorney General Opinion (97-6-4) confirmed that if you
are an elected county official lobbying strictly on behalf of your
county, you need not register as a lobbyist.

However, ISAC encourages elected county officials to register
as lobbyists if they are on an affiliate’s legislative committee or
plan on doing significant lobbying for the affiliate. Registering
avoids any appearance of impropriety. Further, the provision
of the law exempting elected officials from registering has not
been tested in court.

And of course, the further you are from lobbying solely for your
county, the harder question it becomes. What if you are a su-
pervisor lobbying on behalf of the county supervisors associa-
tion, ISAC, or the Republican Party? Are you still “performing
the duties and responsibilities of office?” Since these questions
have not been tested by the courts, it is best to err on the side
of caution.

There is an April 11, 2002 opinion letter posted on the lowa
Ethics and Campaign Disclosure Board website that concludes
that county treasurers, when lobbying on behalf of the county
treasurers association, but not acting as the “designated lobby-
ist” for the treasurers association, need not register as lobbyists.
See IECDB AO 2002-7. This same logic would presumably
apply to all other elected county officials. So “designated lob-
byists” for an ISAC affiliate do have to register, but other elected
officials do not.

So elected officials technically do not have to register as lob-
byists, because they have a specific exclusion under the law.
But what about non-elected county officials? Generally, under
lowa Code 868B.2(13)(a), the only people that have to register
as lobbyists are those that fit into one of four categories:

Paid lobbyists.

“Designated representatives” of organizations
that lobby.

Someone who “represents the position” of the
county and serves as the county’s “designated
representative” for purposes of lobbying.
Someone who pays more than $1,000 a year
for lobbying services. So it is possible that a
non-elected county official, especially someone
who represents the position of the county and
is the county’s designated lobbyist, would have
to register.

Lobbyist registration entails filing an annual lobbyist registration
statement prior to engaging in lobbying activities. Lobbyists
have to file two sets of documents if they lobby both the General
Assembly and the executive branch. For specific filing require-
ments consult your affiliate president or call ISAC.

The IECDB is authorized to impose a variety of sanctions and
penalties for violations of the lobbying laws, including late filings
and failure to file.
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For further guidance on the lobbying restrictions and filing re-
quirements, call ISAC or contact the IECDB at (515) 281-4028
or www.iowa.gov/ethics.

lowa Ethics and Campaign Disclosure Board (IECDB

The IECDB provides advice to counties regarding issues such
as the gift law, lobbying, and conflicts of interest. One function
of the IECDB is to issue advisory opinions. They are compiled
at www.iowa.gov/ethics.

NACo Code of Ethics for County Officials
The National Association of Counties (NACo) is committed to the

highest standards of conduct by and among county officials in
the performance of their public duties. Individual and collective
adherence to high ethical standards by public officials is central
to the maintenance of public trust and confidence in government.

While county officials agree on the need for proper conduct,
they may experience personal conflict or differing view of val-
ues or loyalties. In such cases the principles contained in this
Code of Ethics provide valuable guidance in reaching decisions
which are governed, ultimately, by the dictates of the individual
conscience of the public official and his or her commitment to
the public good. Certain of these ethical principles are best
expressed as positive statements: actions which should be
taken; courses which should be followed; goals which should
permeate both public and private conduct. Other principles are
expressed as negative statements: actions to be avoided and
conduct to be condemned.

The Code of Ethics for County Officials has been created by and
for elected county officials. However, these principles apply to
the day-to-day conduct of both elected and appointed officials
and employees of county government.

NACo recognizes that this Code of Ethics should serve as a
valuable reference guide for all those in whom the public has
placed its trust.

Ethical Principles: The ethical county official should:

Properly administer the affairs of the county.
Promote decisions which only benefit the public
interest.

Actively promote public confidence in county
government.

Keep safe all funds and other properties of the
county.

Conduct and perform the duties of the office
diligently and promptly dispose of the business
of the county.

Maintain a positive image to pass constant public
scrutiny.

Evaluate all decisions so that the best service
or product is obtained at a minimal cost without
sacrificing quality and fiscal responsib